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Introduction
The NSW planning system provides flexibility in planning controls by providing the ability for a

council to vary development standards in certain circumstances.

Stimson & Baker Planning has been engaged by Astina Apartments to prepare a request to vary
two development standards in respect of its proposed serviced apartment building at 21-25
Woodriff Street, Penrith. The proposal is currently being assessed by Penrith City Council and this
request accompanies amended plans that have been separately submitted to Council.

The amended plans propose a breach in the height of building and floor space ratio development

standards and this submission aims to address those aspects of the application.

The proposed breach in height is considered to be minor, with only those parts of the building
located on the roof extending beyond the LEP height limit. These areas relate to common areas,
a conference room, a gym and a swimming pool ~ all being amenities and facilities offered for the

use of guests of the serviced apartment building.

The breach in floor space ratio arises because of a recently approved subdivision undertaken on
the site by Council. At the outset it is noted that when the Development Application was lodged,

the floor space ratio was compliant.

It is considered there are sufficient environmental planning grounds to support the variations.
These include the proposal earning a waiver from the Architectural Design Competition from the
NSW Government Architect thus demonstrating that design excellence could be achieved, the
development provides for a surplus of parking on the site, additional off site parking will be provided
as a result of the development with Council having the option to retain this if so required, and the
development directly responds to an identified need for the Penrith LGA in terms of short stay
accommodation — this being identified in the Council's own Synopsis Report for the Short Term

Commercial Accommodation Study.

Clause 4.6 Variation Request
21-25 Woodriff Street, Penrith
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Variation Consideration

The NSW Land and Environment Court has resolved a number of matters that have guided the
way in which requests to vary development standards are to be considered by the consent

authority.

NSW Land and Environment Court: Case Law (tests)

The key elements are outlined below.

Winten v North Sydney Council

The decision in Winten v North Sydney Council established the basis on which the former
Department of Planning and Infrastructure's Guidelines for varying development standards was

formulated.

The questions that needed to be considered included:
= |s the planning control in question a development standard?
=  Whatis the underlying object or purpose of the standard?

= |s compliance with the development standard consistent with the aims of the Policy, and in
particular does compliance with the development standard tend to hinder the attainment of
the objects specified in section 5(a)(i) and (ii) of the EP&A Act?

= |s compliance with the development standard unreasonable or unnecessary in the
circumstances of the case (and is a development which complies with the development

standard unreasonable or unnecessary in the circumstances of the case)? and
= |s the objection well founded?

Wehbe v Pittwater [2007] NSW LEC 8§27

The decision in Wehbe v Pittwater [2007] NSW LEC 827 expanded on the findings in Winten v
North Sydney Council and established a five (5) part test to determine whether compliance with a

development standard is unreasonable or unnecessary considering the following questions:

= Would the proposal, despite numerical non-compliance be consistent with the relevant

environmental or planning objectives;

= |s the underlying objective or purpose of the standard not relevant to the development

thereby making compliance with any such development standard is unnecessary;

=  Would the underlying objective or purpose be defeated or thwarted were compliance

required, making compliance with any such development standard unreasonable;

= Has Council by its own actions, abandoned or destroyed the development standard, by
granting consents that depart from the standard, making compliance with the development

standard by others both unnecessary and unreasonable; or

= |s the “zoning of particular land” unreasonable or inappropriate so that a development
standard appropriate for that zoning was also unreasonable and unnecessary as it applied

Clause 4.6 Variation Regquest
21-25 Woodriff Street, Penrith
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to that land. Consequently, compliance with that development standard is unnecessary and

unreasonable.

Four2Five Ply Ltd v Ashfield Council f2015] NSW LEC

In the matter of Four2Five Pty Ltd v Ashfield Council [2015] NSW LEC, it was found that an
application under Clause 4.6 to vary a development standard must go beyond the five (5) part test
of Wehbe V Pittwater [2007] NSW LEC 827 and demonstrate the following:

= Compliance with the particular requirements of Clause 4.6, with particular regard to the

provisions of subclauses (3) and (4) of the LEP;

=  Whether there are sufficient environment planning grounds, particular to the circumstances
of the proposed development (as opposed to general planning grounds that may apply to

any similar development occurring on the site or within its vicinity);

=  That maintenance of the development standard is unreasonable and unnecessary on the
basis of planning merit that goes beyond the consideration of consistency with the objectives
of the development standard and/or the land use zone in which the site occurs; and

= All three elements of clause 4.6 have to be met and it is best to have different reasons for

each but it is not essential

Moskovich v Waverley Council [2016] NSWLEC 1015

The court further reflected on the recent Four2Five decisions and noted:

= Clause 4.6(3)(a) is similar to clause 6 of SEPP 1 and the Wehbe ways of establishing
compliance are equally appropriate. One of the most common ways is because the

objectives of the development standard are achieved.

= Whereas clause 4.6(4)(a)(ii) is worded differently and is focused on consistency with
objectives of a standard. Consequently, a consideration of consistency with the objectives
of the standard required under clause 4.6(4)(a)(ii)) to determine whether non- compliance
with the standard would be in the public interest is different to consideration of achievement

of the objectives of the standard under clause 4.6(3).

= The written request should address the considerations in the granting of concurrence under
clause 4.6(5).

Clause 4.6 Variation Request
21-25 Woodriff Street, Penrith
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2.5

2.6

What is the name of the environmental planning instrument that
applies to the land?

Penrith Local Environmental Plan 2010.

What is the zoning of that land?

The subject site is zoned B4 Mixed Use.

What are the objectives of the zone?

. To provide a mixture of compatible land uses.

. To integrate suitable business, office, residential, retail and other development in
accessible locations so as to maximise public transport patronage and encourage walking
and cycling.

. To minimise conflict between land uses within the zone and land uses within adjoining
zones.

. To create opportunities to improve public amenity.

. To provide a wide range of retail, business, office, residential, community and other

suitable land uses.

The proposed development is consistent with the objectives in that:

The proposal provides for a mix of land uses, being serviced apartments and ground floor
commercial/retail tenancies.

The location of the proposal is an accessible position within close proximity to transport
options and within walking and cycling distances of many services and facilities.

The development has been designed to minimise conflict between itself and adjoining
land uses.

Landscaping proposed as part of the development will significantly improve the visual
amenity of the locality. Activation of the street frontage will also be a result of the
development.

The proposal represents a suitable development from a land use perspective in this
location of the Penrith CBD.

What is the development standard being varied?

Height of Building and Floor Space Ratio

Under what clause is the development standard listed in the
environmental planning instrument?

Clause 4.3 Height of Building.

Clause 4.6 Variation Request
21-25 Woodriff Street, Penrith
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Figure 1: Height of Buildings Map (extract Penrith Local Environmental Plan 2010)

Clause 4.4 Floor Space Ratio.

Figure 2: Floor Space Ratio Map (extract Penrith Local Environmental Plan 2010)

Clause 4.6 Variation Request 5
21-25 Woodriff Street, Penrith
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2.8

2.9

2.10

What are the objectives of the development standard?

Clause 4.3 Height of Building objectives include:

(a) to ensure that buildings are compatible with the height, bulk and scale of the
existing and desired future character of the locality,

(b) to minimise visual impact, disruption of views, loss of privacy and loss of solar
access to existing development and to public areas, including parks, streets and
lanes,

(c) to minimise the adverse impact of development on heritage items, heritage

conservation areas and areas of scenic or visual importance,

(d) to nominate heights that will provide a high quality urban form for all buildings
and a transition in built form and land use intensity.

Clause 4.4 Floor Space Ratio objectives include:

(a) to ensure that buildings are compatible with the bulk and scale of the existing

and desired future character of the locality,

(b) to minimise the adverse impact of development on heritage conservation areas

and heritage items,

(c) to regulate density of development and generation of vehicular and pedestrian
traffic,
(d) to provide sufficient floor space for high quality development.

What is the numeric value of the development standard in the
environmental planning instrument?

The maximum building height is 24m. The maximum floor space ratio is 3:1.

What is proposed numeric value of the development standard in
your development application?

The proposal exceeds the building height at varying heights across the building to accommodate

the design and to fully utilise the building envelope.

The top of the rooftop structures exceeds the 24m height limit by 2.3m, while the tallest (lift)
element exceeds the limit by 3.2m, being 27.2m.

The proposed FSR is 3.31:1 (based on a current site area of 2,471sgm, and final GFA of
8,191.29sgm.

What is the percentage variation (between your proposal and the
environmental planning instrument)?

The maximum variation to the height of building control (top of lift) is 13.3%. The variation to the
FSR control is 10.3%.

Clause 4.6 Variation Request
21-25 Woodriff Street, Penrith
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211 How is strict compliance with the development standard
unreasonable or unnecessary in this particular case?

2.11.1 Height of Building

The proposal meets the general intent of clause 4.3 Height of Buildings and complies with the
objectives of this development standard and more generally the zone as follows:

» The proposal is compatible with the height, bulk and scale of the emerging and desired
future character of the locality and with the surrounding development. This was
demonstrated within the plans originally submitted with Council, showing the breach in
height would not create any impacts on nearby or adjoining properties.
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SITE CONTEXT & ZONING DIAGRAM - EXISTING
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SITE CONTEXT & ZONING DIAGRAM - FUTURE
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e The proposal does not impact on the visual amenity, reduces views or minimises loss of
privacy or solar access.

o There is no heritage item on the site.

e The proposal provides a high quality urban form and provides a building that can
contribute to a varying skyline given the recent increase in height limit in this area.

e The high-quality form of the proposal has been supported through the waiving of an
Architectural Design Competition (see attached Design Competition Waiver from the
NSW Government Architect). The development is able to achieve design excellence.

e |t is unreasonable to apply the height limit across the site in this case as the proposal
does not impact on the visual amenity nor does it reduce views or minimises loss of
privacy or solar access. The orientation of the building, the stepping of the building and
facade treatment minimises shadow impacts with the majority of the shadow falling on
car park or open space to the south.

¢ The proposed development meets the objectives of the zone and the height of building
clause, it contributes to the provision of necessary land uses within the Penrith City in

locations in close proximity to services and facilities.

Given the spatial context of the building, the proposed encroachment will not present as a
perceptible element. It is considered that the proposal is in the public interest and strict compliance

with the standard in this instance is both unreasonable and unnecessary.

Clause 4.6 Variation Request
21-25 Woodriff Street, Penrith
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Strict compliance with the FSR control is both unnecessary and unreasonable in the circumstances

of this application. It is unnecessary because of the same reasons cited for the breach of height

limit;

The proposal does not impact on the visual amenity, reduces views or minimises loss of
privacy or solar access.

There is no heritage item on the site.

The proposal provides a high quality urban form and provides a building that can
contribute to a varying skyline given the recent increase in height limit in this area.

The high quality form of the proposal has been supported through the waiving of an
Architectural Design Competition (see attached Design Competition Waiver from the
NSW Government Architect). The development is able to achieve design excellence.

Requiring compliance would be unreasonable based on the history of the site area. In this regard

the following is noted.

When lodged, the site area was indicated by the architect as being 2,732sqm. With some
8,391sqm of GFA being proposed, the resultant FSR was 3.07:1. It is noted that the
current GFA proposed of 8,179.01sgm would have resulted in an approximate compliant
FSR of 3:1.

The site area had been determined by Council through the acquisition process.

At the time Council indicated they wished to proceed with the subdivision, and based on
their draft subdivision plan, 8,092sqm of GFA was proposed on a proposed site area of
2,583sqm, the resultant FSR being 3.13:1.

The Council proceeded with the subdivision, despite the proponent’s requests to wait for
the DA to be finalised, with a further reduced site area of 2,471sgm. The resultant FSR
has now been calculated as being 3.31:1.

Of particular interest is the version of the proposal that was approved by the Government
Architects Office for the Design Competition Waiver, which based on the original site area
of 2,732sqm, proposed an FSR of 3.1:1. The Design Competition Waiver was awarded

on that scheme.

Clause 4.6 Variation Request
21-25 Woodriff Street, Penrith

& Baker

1, -
i - L ANNIROG

9



-"::P"lmn .
= i Ik
e

(E1) RIGHT OF CARRIAGEWAY AND
EASCMENT FOR SERVICES VARIABLE WIDTH
LIMITED IN HEIGHT TO 11.0 AHD

Figure 4 Original property dimensions provided by Council
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Figure 5 Current site survey (showing final site boundary locations)

The final design of the proposed building that was acceptable to all relevant parties (UDRP,
Council assessment staff at the time) has a GFA of 8,179.01sgm. On the original site area, as
noted above, it would have been a complying FSR at 3:1. It is submitted that requiring compliance
with the FSR standard is simply unreasonable given the current site area was determined by
Council part way through the assessment process, and after the design and size of the building
had been negotiated. The final site area determined by Council allows for areas of land that would
have otherwise been required to be dedicated to Council post-consent (ie corner splay and splays
around the entry to the existing roundabout), land that would have reasonably been considered as
part of ‘the site’ in any other scenario. To require the proponent to redesign the development on
this issue at this point in the process would result in considerable financial impact for the proponent
and jeopardise the viability of the project, without any discernible improvement on the built

outcome.

212 How would strict compliance hinder the attainment of the objects
specified in Section 5(a)(i) and (ii) of the Act?
Section 5(a)(i) and (ii) of the Environmental Planning and Assessment Act 1979 provide:
The objects of this Act are:
(a) to encourage:

(] the proper management, development and conservation of natural and artificial
resources, including agricultural land, natural areas, forests, minerals, water,

Clause 4.6 Variation Request
21-25 Woodriff Street, Penrith
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2.14

cities, towns and villages for the purpose of promoting the social and economic
welfare of the community and a better environment,

(if) the promotion and co-ordination of the orderly and economic use and
development of land,

(ifi) the protection, provision and co-ordination of communication and utility
services,

(iv) the provision of land for public purposes,

(v} the provision and co-ordination of community services and facilities, and

(vi) the protection of the environment, including the protection and conservation of

native animals and plants, including threatened species, populations and

ecological communities, and their habitats, and

(vii) ecologically sustainable development, and
(viif) the provision and maintenance of affordable housing, and
(b) to promote the sharing of the responsibility for environmental planning between the

different levels of government in the State, and
(c) to provide increased opportunity for public involvement and participation in environmental
planning and assessment.
It is submitted that the height encroachment still maintains an appropriate bulk and scale, and also
maintains the objectives of the clauses within the LEP that relate to the zone and the height of
building. The objects of the Act are not hindered through the proposed variation being supported.

Complying with the height will not alter the outcome in relation to visual bulk, scale, amenity and
solar access and it is considered the proposal provides a good planning outcome. To require
compliance with the height limit, an entire level of apartments would need to be deleted.

It is against the objects of the Act and not in the public interest to comply with the 24m height limit
as this would not be orderly and economic use of the land and its would reduce the opportunity for
short stay accommodation in close proximity to service and facilities, Penrith City Centre and
employment opportunities. The height encroachment is considered to be imperceptible in the

context of the overall development and surrounding locality.

Similarly, full compliance with the FSR would not result in any discernible outcome on the built

form or amenity of the project.

Is the development standard a performance-based control?

No, they are prescriptive,

Would strict compliance with the standard, in your particular case,
would be unreasonable or unnecessary?

Strict compliance with the standard in this particular case is unreasonable and unnecessary as the
variation sought as part of this development application is considered appropriate in the context
and setting of the site. The proposed development meets the objectives of the zone, it meets the

Clause 4.6 Variation Request
21-25 Woodriff Street, Penrith
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objectives of the height of buildings clause and it is considered that the objectives of the Act would

not be undermined by supporting the variation.

It is submitted that the development standard is unnecessary given the negligible resultant

environmental impacts arising from the proposal, and is unreasonable given the numerous benefits

that the development as proposed would bring to the City of Penrith, over a strictly compliant

development.

In supporting the variation, it is noted that the public interest is retained in that some key objectives

of the planning controls have been achieved as a result of the development. Those include:

Connection to Memory Park

Building Alignment to existing context - Preparing for future context and potential

neighbouring buildings

Active Street Frontages - Bringing the scale of the building down and focusing on the

human scale

Connectivity to the Laneway and reactivation through pathways through the site
Extensive landscaping throughout

Minimal Shadow Impacts as it has predominately car parking and open space to the south

Positioning of that part of the building above the height limit to the northern part of the
floor plate

Requiring compliance would be unreasonable based on the history of the site area. In this regard

the following is noted.

When lodged, the site area was indicated by the architect as being 2,732sqm. With some
8,391sgm of GFA being proposed, the resultant FSR was 3.07:1. It is noted that the
current GFA proposed of 8,179.01sqm would have resulted in a compliant FSR of 3:1.

The site area had been determined by Council through the acquisition process.

At the time Council indicated they wished to proceed with the subdivision, and based on
their draft subdivision plan, 8,092sgm of GFA was proposed on a proposed site area of
2,583sqm, the resultant FSR being 3.13:1.

The Council proceeded with the subdivision, despite the proponent's requests to wait for
the DA to be finalised, with a further reduced site area of 2,47 1sgm. The resultant FSR

has now been calculated as being 3.31:1.

Of particular interest is the version of the proposal that was approved by the Government
Architects Office for the Design Competition Waiver, which based on the original site area
of 2,732sgm, proposed an FSR of 3.1:1. The Design Competition Waiver was awarded

on that scheme.

Clause 4.6 Variation Request
21-25 Woodriff Street, Penrith
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The final design of the proposed building that was acceptable to all relevant parties (UDRP,
Council assessment staff at the time) has a GFA of 8,179.01sgm. On the original site area, as
noted above, it would have been a complying FSR at 3:1. It is submitted that requiring compliance
with the FSR standard is simply unreasonable given the current site area was determined by
Council part way through the assessment process, and after the design and size of the building
had been negotiated. The final site area determined by Council allows for areas of land that would
have otherwise been required to be dedicated to Council post-consent (ie corner splay and splays
around the entry to the existing roundabout), land that would have reasonably been considered as
part of ‘the site' in any other scenario. To require the proponent to redesign the development on
this issue at this point in the process would result in considerable financial impact for the proponent
and jeopardise the viability of the project, without any discernible improvement on the built

outcome.

Are there sufficient environmental planning grounds to justify
contravening the development standard?

There are a number of positive environmental planning grounds that arise as a result of this

development, and specifically the breach in the height limit, as follows.

1. The development has been granted a waiver from an architectural design competition by
the NSW Government Architects Office. In specific reference to the height limit breach,
the following was noted:

The building height above the allowable building envelope is limited to
approximately half of the rooftop and is only marginally visible from street level.
The proposed building height is compatible with the desired future height, scale
and bulk of surrounding development. It also does not reduce views, result in
loss of privacy or adversely affect solar access to neighbouring sites.
In providing this advice the NSW Government Architects Office recognises both the
negligible impacts that are unlikely to arise as well as the quality of the design process
that has been followed to date. The advice is appended to this submission.

2. The proposal results in a sumplus of on site parking for the various land uses. We calculate
a parking demand of 65 spaces (1/accommodation unit, 1/100sgm commercial GFA,
1/30sgm retail GFA) with some 58 being provided. These are detailed in the
accompanying plans.

3. The proposal requires temporary access and parking arrangements adjacent to the site
and the existing Council parking areas. The proponent, in conjunction with Council staff,
have identified an appropriate method of managing traffic and parking throughout the
construction period — this obviously being paid for and delivered by the proponent. The
wider community benefit of this is that Council will have an option, once the development
is completed, to retain these additional spaces and reconfigured car park. Despite the
site being identified as a development site for some years it currently accommodates
casual public parking that will be displaced as a result of the development. The additional
off site parking provided by the proponent will benefit the Council and the community is

they are to be retained.

Clause 4,6 Variation Request
21-25 Woodriff Street, Penrith
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In 2016, Penrith Council produced a Synopsis Report for the Short Term Commercial

Accommodation Study. It provided the following comments in relation to demand for short

term accommodation in the City.

In terms of an existing accommodation audit it noted:

the under representation of various forms of accommodation in Penrith and
potential for new product;

in Penrith, whilst motels are also the most common form of accommodation
(44%), caravan parks are the second most common form of accommodation
(22%), and

the vast majority of accommodation appears to be at 3 - 3.5 star quality rating

or lower.

In terms of demand it noted:

During periods of peak visitation, there is inadequate overnight accommodation
capacity. This is particularly the case during major sporting events, conferences
elc.

There is currently a preference by operators to introduce mid-range 3-star
commercial accommodation fo hit a price point in the market which is seen to
be more competitive and which matches many current visitor market needs.
There is significant growth potential in sporting-based events and activities.
Because of the lack of accommodation, many sporting event visitors either stay
out of the region or travel back and forth to Penrith over competition days.
There is significant growth occurring in the Penrith health and wellbeing sector,
including expanded hospital facilities. Penrith is recognised as the health hub
for greater western NSW.

Western Sydney University is also growing, with major education and
technology-based development potential.

The development of Western Sydney Airport4 (as Sydney’s second international
airport) could present further growth potential for Penrith (through strong road
and rail links) as an airport accommodation precinct and adventure -
entertainment hub.

There is benefit for Penrith acting as an overnight commercial accommodation
hub for day visits into the Blue Mountains and into the surrounding Hawkesbury
area as well for various food and wine tours, equine events etc.

There is interest from existing adventure and activity operators in Penrith (such
as iFLY, Cables, Penrith Whitewater Stadium) and others to package up their
various products. This will necessitate developing two days or more of activity
experiences and will require more commercial overnight accommodation
capacity.

The business and meetings market are looking for new locations where there

are recreational facilities to be used and not too far from the Sydney CBD.

In specific reference to serviced apartments, it noted:

Clause 4.6 Variation Request
21-25 Woodriff Street, Penrith
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Hotels/Serviced Apartments

Whilst mid-range hotel and serviced apartment facilities importantly fill a gap in
the market, there is a need to support higher quality hotel rooms and serviced
apartment facilities to help grow different visitor markets than those which are
visiting currently.

The conference, Meetings, Incentive, Conventions and Exhibitions (MICE) and
functions/events market, for example, are often higher spending and, if facilities
are offered to meet these niche market needs (e.g. four star), there is potential

to grow this market niche more strongly and quickly.

The key findings of the Study concluded:

Though the focus is clearly the Penrith local government area (LGA) the
potential exists for Penrith to act as a short-term commercial accommodation
hub for visits into the Blue Mountains and into the surrounding Hawkesbury area
as well as for the Penrith LGA.

Penrith’s largest accommodation property is the Mercure Hotel, which has 216
rooms. It is the largest property (by number of rooms) across the neighbouring
Hawkesbury and Blue Mountains LGAs as well.

The vast majority of accommodation appears fo be at 3-3.5 star quality rating or
lower.

A number of properties utilise an unofficial self-rating assessment which
anecdotal feedback suggests may be higher than what would be given if an
official rating was to be applied.

Whilst mid-range hotel and serviced apartment facilities currently fill an
important niche in the market mix, every effort should be undertaken to support
higher quality hotel and serviced apartment facilities which can help stimulate
higher yielding visitor markets than those which are visiting currently.

The location of Penrith to quality recreational sites in the Blue Mountains, the
Nepean River catchment, and the neighbouring Hawkesbury area, as well as its
potential easy access to the proposed Western Sydney Airport, make Penrith a
particularly compelling location for an accommodation precinct which can

support a wider region.

There is no doubt this proposal will result in a significant contribution to the City's

identified shortage of short term accommodation. Whilst other serviced apartment

buildings have been approved in Penrith, it is likely given the clients existing presence in
the City that this will be the first to be constructed, particularly in the Penrith CBD. The

additional overnight visitors will greatly contribute to Penrith’s night time economy and
provide substantial street activation within the central CBD location. These significant

benefits justify the relatively minor breach in height and the resultant additional

accommodation.

The Study is appended to this submission.

Clause 4.6 Variation Request
21-25 Woodriff Street, Penrith
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Specific consideration of cl4.6(4) of Penrith

Local Environmental Plan 2010

A recent decision of the NSW Land and Environment Court (Initial Action Pty Ltd v Woollahra
Municipal Council) further clarified the correct approach to the consideration of Clause 4.6

requests. This included clarifying that the Clause does not require that a development that

contravenes a development standard must have a neutral or better environmental planning

outcome than one that does not.

Clause 4.6 of a standard instrument LEP permits a consent authority to grant development consent

for development that would contravene a development standard where the consent authority is
satisfied that:

e cl4.6(4)a)(i): a written request from the applicant adequately demonstrates that

compliance with the development standard is unreasonable or unnecessary(cl4.6(3)(a)),

and that there are sufficient environmental planning grounds to justify the contravention

(cl4.6(3)(b)), and

cl4.6(4)(a)ii): the proposed development will be in the public interest because it is

consistent with the objectives of the development standard and the objectives for

development within the relevant zone.

To clearly consider this case and its applicability to the proposed development, the clauses have

been tabulated below, and considered against the above Court case, the proposal, and this very

submission.

Penrith Local Environmental Plan 2010 21-25 Woodriff Street, Penrith

(4)

(a)

Development consent must not be granted for
development that contravenes a development
standard unless:

the consent authority is satisfied that:

the applicant's written request has adequately
addressed the matters required to be demonstrated
by subclause (3), and

Subclause (3) requires the following to be demonstrated for
the purposes of this consideration:

(a) that compliance with the development standard is
unreasonable or unnecessary in the circumstances
of the case, and

(b) that there are sufficient environmental planning
grounds fo justify contravening the development
standard.

In respect of the floor space ratio variation, the reasons
why compliance is unreasonable or unnecessary are
provided in Section 2.11.2

In respect of the height of building variation, the reasons
why compliance is unreasonable or unnecessary are

provided in Section 2.11.1.

We also note that the objectives of the standards have been
achieved notwithstanding the non-compliance with those
standards (Wehbe v Pittwater Council) as follows:

Clause 4.6 Variation Request
21-26 Woodriff Street, Penrith
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Floor Space Ratio

The proposed building is compatible with the scale
and bulk of the desired future character of the locality
as demonstrated in the accompanying architectural
plans.

There will be no negative impacts on the heritage item
to the north (Memory Park), indeed Council feedback
to date is that the function and design of the proposed
development complements this public space.

The density of development and traffic/pedestrian
generation is not considered to be excessive, and this
has never been raised by Council throughout its
assessment as an area of concern,

The proposed development is able to achieve design
excellence, as evidenced by the Government
Architect's Office Design Competition Waiver, and the
support received from Council's own Urban Design

Panel.

Heiaht of Building

The height, bulk and scale of the proposal is
consistent with that of the desired future character of
the locality, as demonstrated in the accompanying
architectural plans

There will be no Ioss of views to or from public areas,
nor any loss of solar access, The presence of this
building will result in a positive visual element in the
Woodriff Street streetscape, and it is also considered
that its design and function will contribute positively
as a '‘bookend' element to Memory Park.

There will be no negative impacts on the heritage item
to the north (Memory Park), indeed Council feedback
to date is that the function and design of the proposed
development complements this public space

The height proposed is considered to result in a
building that will present as a high-quality
architectural element in this locality, represents a
scale and bulk generally consistent with the desired
future character.

The proposed development is able to achieve design
excellence, as evidenced by the Government
Architect's Office Design Competition Waiver, and the
support received from Council’s own Urban Design

Panel. »

The objective of each of the development standards can be

satisfied through this development as proposed.

it follows that this aspect of Clause 4.6 has been satisfied.

As to there being ‘sufficient environmental planning’

grounds to justify the variation, the focus of ¢l 4.6(3)(b) is

on the aspect or element of the development that

contravenes the development standard, not on the

development as a whole, and why that contravention is

Clause 4.6 Variation Request
21-25 Woodriff Street, Penrith
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justified on environmental planning grounds. In this context
the following is submitted in relation to the two development
standards:

Floor Space Ratio

The position we submit has been (we believe) adequately
presented in section 2.11.2 of this report. Put simply, the
site area when the DA was lodged was 2,732sqm and the
development as proposed now (in terms of GFA) would
have had a compliant FSR of 2.99:1. The subsequent
reduction in site area by the Council, including areas of the
site that would otherwise normally be dedicated post
approval (corner and roundabout splays), has directly
resulted in the non-compliance now present. We believe

that we have adequately addressed this malter.

eight of Buildi

The position we submit has been (we believe) adequately
presented in sections 2.11.1 and 2.15 of this report. In
summary, strict compliance of the development standard
would limit the amount of much needed shori-term
accommodation for the City (as detailed in the appended
Study) which is economically negative for the wider region.
The benefits outweigh the non-compliance, noting the non-
compliance is limited to small areas of the buildings roof,
and there being no perceptible impacts arising as a result.
We also note the ability for the proposal to achieve design
excellence as demonstrated by the Government Architect's
Office Design Competition waiver, and the positive
comments from Council's own Urban Design Panel. We

believe that we have adequately addressed this matter.

(ii)  the proposed development will be in the public
interest because it is consistent with the objectives of
the particular standard and the objectives for
development within the zone in which the
development is proposed to be carried out, and

The proposed development is consistent with both the
development standards that are proposed to be varied, as
well as the objectives of development in the zone. The
development is therefore in the public interest (see para 27
of the judgement)

(b) the concurrence of the Secretary has been obtained.

Penrith Council to obtain concurrence.

Given the assessment above, it is considered the Clause 4.6 is well founded and can be supported

in the context of this most recent court case.

Clause 4.6 Variation Request
21-25 Woodriff Street, Penrith
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Conclusion

This submission provides the required form requesting a variation to the height of building
development standard within the LEP. It is considered that the proposed variation is warranted,
and that the development as proposed provides a better planning outcome as detailed in this
request.

Compliance with the development standard in relation to the maximum height of building control
is unnecessary and unreasonable in the circumstances of this development and there are sufficient
planning grounds to justify the variation. It satisfies the consideration required under Clause 4.6 of

the LEP and can be supported on that basis.

Clause 4.6 Variation Request
21-25 Woodriff Street, Penrith
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Architectural Design Competition Waiver




ali“.’; Office of the

Government
GOVERNMENT Architect

Level 24. 320 Pitt Street
Sydney NSW 2000
T 02 9373 2819

Nominated Architect Peter Poulet ARN 5754

Mr Warwick Stimson
Director

Stimson and Baker Planning
PO Box 1912

Penrith NSW 2751

Dear Warwick,

DESIGN EXCELLENCE COMPETITION REQUEST FOR WAIVER
21-25 WOODRIFF STREET, PENRITH

| refer to your letter of 20 October 2016, seeking a waiver for the design excellence competition requirement for a
proposed development at 21-25 Woodriff Street, Penrith.

| have considered your request for exemption, the accompanying drawings prepared by architects Morson Group,
Statement of Environment Effects and the letters from the Penrith City Urban Design Review Panel. In this instance |
consider it suitable to waive the design competition requirement, pursuant to Clause 8.4 of the Penrith Local
Environmental Plan 2010. Consideration of the following matters led to this decision:

— Itis a mixed use building with retail/commercial on the ground floor and greatly needed short term
accommodation above.

—  The building height above the allowable building envelope is limited to approximately half of the rooftop and
is only marginally visible from street level. The proposed building height is compatible with the desired
future height, scale and bulk of surrounding development. It also does not reduce views, result in loss of
privacy or adversely affect solar access to neighbouring sites.

—  The floor space above FSR allowable is minimal and achieves efficient planning and good amenity for users

—  The proposal has received qualified support from the Penrith City Urban Design Review Panel

— A design review approach has been proposed in lieu of a design competition

In granting this exemption it is requested that development application approval be conditioned to ensure that the
serviced apartments are not converted to residential apartments. Furthermore that all recommendations of the
Penrith City Urban Design Review Panel are acted upon.

| also require that the Penrith City Urban Design Review Panel continue to review the project. This is consistent with
the approach taken for other similar requests across NSW. It is proposed that the Panel’s role in ensuring design
excellence for the project would continue up to compietion of construction to ensure the issues and
recommendations of the Panel are taken into account in the design development, detailed design (including materials
and finishes) and in the delivery of the project. To this end, it is imperative that the design team (Morson Group)
maintains an ongoing role throughout the project. All costs of the Panel to be borne by the developer.



I note also that future requests for waiver will be required to provide evidence of the reputation of the nominated
architects in delivering buildings of the highest quality.

Should you have any further enquiries about this matter, | have arranged for Olivia Hyde to assist you. She can be
contacted by email at olivia.hyde@planning.nsw.gov.au

Yours sincerely,

P

Peter Poulet
NSW Government Architect

Date: 5% December, 2016
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Rebecca Sherman

From: Michael Alderton <Michael Alderton@penrith.city>

Sent: Monday, 25 July 2016 5:11 PM

To: Warwick Stimson

Cc: Cindye Russell

Subject: Engineering Comments - Woodriff Street - Traffic Diversion Plan
Attachments: JudgesPlaceCarParkAdjustments.pdf

Categories: Email and Attachment to Client File

Dear Warwick

Please find attached a draft mark up for your consideration. As | understand at this stage, your proposal is still
preliminary and subject to a formal offer to Council, including time frames and scope of work.

I'am happy to discuss this further with the view of formalising the proposal in the near future.
Please feel free to call to discuss.

Regards

Michael Alderton
Development Engineering Coordinator

E Michael Alderton@oenrith.city

T +612 4732 7772 | F +612 4732 7958 | +61419 440 279
PO Box 60. PENRITH NSW 2751

www visitognrith.com.au

www.cenrithcity. nsw.sov.au

PENRITH
CITY COUNCIL

{ } !i Follow us

From: Warwick Stimson [mailto:warwick@stimsonandbaker.com.au]
Sent: Sunday, 10 July 2016 9:23 PM

To: Michael Alderton

Subject: FW: Woodriff - Traffic Diversion Plan

Gday Mick, as per our recent discussions, please find attached proposed plan re the Woodriff St/Judges Place car
park temporary entry. Can you please review and provide comments/markups if required?

Thanks in advance.
Warwick

Warwick Stimson
Director
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Stimson & Baker Planning
Suite 5, 488 High Street, Penrith
108 Brisbane Street, Tamworth

T 024731 2730 F 02 4731 2370

www.stimsonandbaker,com.au

From: Elliot Oxley [mailto:elliot @morsongroup.com.au]

Sent: Friday, July 8, 2016 5:32 PM

To: Warwick Stimson <warwick@stimsonandbaker.com.au>; Natasha Baker <natasha@stimsonandbaker.com.au>;
Peter Morson <peter@morsongroup.com.au>

Subject: Woodriff - Traffic Diversion Plan

Warwick,
Please see the attached traffic/car parking plan,

Feel free to provide feedback and recommendations. If we need any changes made before you present to
council, I can attend to them on Monday.

Kind Regards,

Elliot Oxley
Graduate Architect

Office: 02 9380 4946

Address: Suile 13.02, 66 King Street, Sydney, NSW 2000
Paostal: Po Box 170, Polts Point, NSW 1335

Error! Filename not specified.www.morsoniroup.com.au

NOMINATED ARCHITECT: P ' Morson (3100)

PLEASE NOTE: This cmail may contain privileged and confidential information. [f you are not the intended recipient please advise the sender of the error. delcte the
materfal from any computer and do not distribute, disclose. or take any action in reliance on this message or any attachments. Before opening or using attachmenls, check
them for viruses and defects. Thank you for vour coopetation - Morson Group Pty Ltd



From: Michael Alderton

To: Warwick Stimson
Cc: Cindye Russell
Subject: Engineering Comments - Woodriff Street - Traffic Diversion Plan
Date: Monday, 25 July 2016 5:10:53 PM
Attachments: image001.ipg
Image002.jpg
ImageQ15.png
image016.jpg
image017.png
Image018.jpg :
JudgesPlaceCarParkAdjustments.odf

Dear Warwick

Please find attached a draft mark up for your consideration. As | understand at this stage, your
proposal is still preliminary and subject to a formal offer to Council, including time frames and

scope of work.

I am happy to discuss this further with the view of formalising the proposal in the near future.
Please feel free to call to discuss.

Regards

Michael Alderton
Development Engineering Coordinator

E Michael. Ald > ith.ci
T+612 4732 7772 | F +612 4732 7958 | +61419 440 279
PO Box 60, PENRITH NSW 2751

www visitpenrith.com.au

Follow us

image

From: Warwick Stimson [mailto:warwick@stimsonandbaker.com.au]
Sent: Sunday, 10 July 2016 9:23 PM

To: Michael Alderton

Subject: FW: Woodriff - Traffic Diversion Plan

Gday Mick, as per our recent discussions, please find attached proposed plan re the Woodriff
St/Judges Place car park temporary entry. Can you please review and provide comments/markups if
required?

Thanks in advance.
Warwick



Warwick Stimson
Director

a8

Stimson & Baker Planning
Suite 5, 488 High Street, Penrith
108 Brisbane Street, Tamworth

T 0247312730 F 02 4731 2370

www,stimsonandbaker.com.au

From: Elliot Oxley [mailto:elliot@morsongroup.com.ay]
Sent: Friday, July 8, 2016 5:32 PM

To: Warwick Stimson <warwick@stimsonandbaker.com.au>; Natasha Baker
<natasha@stimsonandbaker.com.au>; Peter Morson <peter@maorsongroup.com.au>

Subject: Woodriff - Traffic Diversion Plan

Warwick,
Please see the attached traffic/car parking plan.

Feel free to provide feedback and recommendations. If we need any changes made before
you present to council, I can attend to them on Monday.

Kind Regards,

Elliot Oxley
Graduate Architect

Office: 02 9380 4946
Address: Suite 13.02, 66 King Street, Sydney, NSW 2000
Postal: Po Box 170, Potts Point, NSW 1335

Error! Filename not specified. www_ morsongroup, ¢com.au

NOMINATED ARCHITECT: P F Morson (8100)
PLEASE NOTE: This email may contain privileged and confidential information [ you are not the intended recipient please advise the sender of

the error, delete the material from any computer and do not distribute, disclose, or take any action in reliance on this message or any attachments
Before opening or using attachments, check them for viruses and defects. Thank you for your cooperation - Morson Group Pty Ltd



444

S3dNOAO -
NYTd NOILYTNONID Old4vy1 NOSHOW DEOBANTN EeicB0sy: | -
- V\ W N s Dm..l 2151
i oMWY (2VINAC
m_.?wu“.nm.o...__m.m ~/ \I/Mc ey mv Sy n.mnu
sumcmimn —& Sy N SCOYIN oniery
= e . o aa Mooy
Hird .j Y e
NE LS SITEAMIGHL —_ |||—v p i
/
\\
- \
a..,

SN\ PG
PTG )  SINGY

BNYND
o—TH LIYW3Y OL B8 e i
gur 3ovans olilsha 20D N,

4dvdsvo
JLMEIHS \dYdOdWIL
$S300¥ 0L FTSIv

F161SS0s ; /
PN =TTV MENE - /! !
/ OL OhiMav IS, /
7 ]

. /N
- 4 ’ j
d3HonouIn

f ¢
’ / /
-3781I580d f
/Hivd1004 DUILSHE 1 /DJ x_._‘ 343HM 3Ny 13y 38 !

OLoNbRvd ONlSXE f [/ +f = 2T 4
. 7 [/ w N ?&ﬂi wh

. , / %// v J F aven =

¥ - y Je ! '

o, - - N N

R T —. 3 X7 Y, . g3yinoay

e # o .g/ : i \\m:a_mz&xm 4

R 4 hd :
3 —— ﬂﬂ / - XA K Ma¥gEvo L3104
¥ - l\\ - -
SdYW N QI L -
1S04119IS '$§300Y AvM

| CMLDHILSIE NIZLNIYH \?Ii.
s

e ; 4. Y ’ )
; SISUOLIGIHE3NE, "t k) ‘
y J.M/.ﬂl)k\ T ,.r,z. j i =) Iy !
0z 53noLHN ] s..‘um_% a3y R . "

J

= =

¢ HL¥d120d 9IS ——

; sy I
[} s
1 Ay
3034 WE'L KM " 3pyuny ! & B SN, 3
0341938 ANNONOD _.f J ARV, S : ALSSE00Y
i S 4/: ! YO TENOOT
— o, T 7 T (5 .
aaonoLn | ey o £
1N0BYANNOY SHIUEDT — \-
—~ E
LS QL SIS E 1 4571 Yo
———\__F ’
/7 Sndisies \
{SHIEND HOLI2108E N0MEA y — e i O
23118 MEOM 5O H3ldve ~§- ¥
3134ON0D AIVEOIHIL — — \ NOLLONAISNOD | | I =AY A =M
Y + ONINNG 03SOTD LIXFAYLNG _ T 15D yrya=y 30T
T——r ’ $SIO0Y ITHIAONILSING [ ML
. o — y H R
/ ; 7 AP e YYD ONILSIXA
\\\ . ! v OLHOYTE AUVHOdNEL —— '
\ \ f FIL el LYEIASLNG N3N 804
. L, P Q2AONTY AIUVHOINIL
e N B 7 N 51048 ¥N04



"

NOLLYO01 - e i CSENSN HUMIEA LIS M0ONST #?3 i
62¥Q FOVYOLS LIS T NOISHING OL4VHL ANVHOWIL ¢ e % senommamanoy | G e s
pres e
J —————————HIN0S 0L TSI
/ / / ONOTY [ORIOVES Wy
\W_Wzs_ v f B smousY ] SMONYY
3N ANY 1SOdNSIS it INFW3AVd AYM 3NO
'SS390Y AVM OML :
SHLLSHE NIYLNVH ——# Q
/ ,
/ HLvd ;
RN TIOHENDIONL — s j e O
\_\ / S INIddOLS oM.
/ ;
— \\
/ / 2 /
/ e INOZ GIHOLYH
/ NIYWEE OL DY

AIYdAYI

QNY 30v3Ns oz:;\
i/lff.
e

F

5 OL AYIN3 AXYHOdWAL
7 S§300V OL ITSNY
/ £ TYWHO4 40 NOLLYZYD
[ I~ j I J9YNDIS ONIAdOLS ON,
by Ty \
/ i ¥
.ﬂ M.. \__
/ FIEIS30d / 7
FUIHMOSNIVLIN 3E
0L ONDIEYA ONLLSIXE ] 7
= ;
. / - / /
/ s 7 31¥9 3 SQUYTI08
/' @3HoNoLNN / T18I5504 \ ILYO0TIH ONDINYd
\E,_ﬁ_.o& MISHA ——=r B e dNMOY 03NV
/ / OLONIEYd SNLSHE 7 / INTR INIWANYd
OND{EYE 30 4 ; / VA T

4 Q3MINDIY
SINOISNYX3 I
_ : \ MHVdyYD TWILNILOd
{ *
/W AN ONY .‘_x. ~d ¥
1 150NSIS 'S5300V A/ \ S
/ ML ONILSIX3 NIVANIYW ’ / oL/mR s \/l\\
/ \ ;
/ g3HONaLND / i
/ HI¥ALO04 ONILSIXG —F— / A 3NV HONNL
/ # b ;
/ \_x .__ 1 - /...z \\
JON34 N8 | KL X / e y
/ T3UN035 OHNO2HO9 .|.|", P SAGIERIERL] e eSSy
/ \ \ / \ 7 31ve 3iawio0T /
N, i i
v £
GIHONOLNN 5 i

\H:Oma\oz:ow_wlz@w —

/' Lins OL SN N L5AF0Y ———

A
/7 NouduiEes
{1710 NOILOALON TTOIHIA
33118 YAOM ¥04 ¥3uVE
3L3HNOD AsviOTaL
&

7

=7 7 e W e W Al

Y IR

§zoN34 almnass

 NOUDMMISNOD
ONINNG (3070 LXANING >
SS300Y T10HIA ONLSIXE X

/ SHIH0071 % XO08 LE0d 157¥ OL
3007 NIYLNIYI # 308 1504

ALYIDTIN ONINMYL SET0MEA
1504 WTALSAY 300N

AN

s |
& 0INOIIY 38 0L

—
:.N.:EMLD

LIXZ/AAINI M3N 404
Q3IAOWZY ATISVHOdINEL
S10dS ¥N0d |

NYVYdY¥YI ONILSIXE




PLANNING

Appendix C

PCC Synopsis Report for the Short Term Commercial Accommodation Study
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